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Tax Dlv ls lon No.  ?395

TAX

RUSSELL B. STEVENSoN, JR.

and

MARoARET R. AXTELL,

v .

DISTRICT OF COLUII|BIA,

Pet l t loners

Respondent

FINDINGS OF
OF LAW

FACT, CoNCLUSIONS
AND ORDER

Thls natter comes before the Court on

pet l t lonerar  appeal  fnom the asseasnent  of  a  def lc lency

by the Dls t r lc t  o f  Columbla ln  the amount  of  $436.06

for lncome taxeg for the tax year L974. The part lea

ful ly gtlpulated the relevant factg, and have submltted

the legal  lesueg lnvolved for  the Cour t rs  determlnat lon.

The questlon 1s whether a don1cl11ary of the Dlstr lct

o f  Columbla 1g ent l t led to  a credl t  a6alngt  h1g Dlgt r lc t

of Columbla lncone tax for tax requlred to be pald to

anothen Jurlgdlct lon on personaL aervlceg lncome earned

1n that other Jur lsd1ct1on.

Upon conslderatlon of the brlefs and oral

argunente, thlo Court makeg the fol lowlng f lndlngs of

fact end concluslone of law:

i .  " t . . t . . . ' ; . - - r  
' ' '  
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FINDINGS OF FACT

1 .  Pe t l t l one rs

were domlc l I lar les of  the

the  taxab le  yea r  1974 .

are  husband and w l fe  who

Dls t r l c t  o f  Co lumbla  fo r

2 .  As  dom1c l l 1a r1es  o f  t he  D ls t r l c t  o f

Columbla,  they f l led a Jo lnt  Dls t r lc t  o f  Co1umbla tax

return for  the year  1974.

3.  Pet l t loner  Stevenson ls  now,  and wao

durlng the year 1974 and at al l  other t lmes relevant

to thls caee, a menber of the fuIl-t lne faculty at the

Natlonal Law Center of George Washlngton Unlvenstty.

4.  Dur lng the spr lng semester  of  1974,

petltLoner Stevenson yras on leave of abeence fnom

Oeorge Waehlngton Unlver.etty 1n orden to serve ac

vlslt lng Profeggor of Law at the CorneII Law School,

Cornel l  Unlvcrs l ty ,  I thaca,  New York.

5,  Beglnnlng on or  about  January 15,  19711,

the pet l t lonens res lded ln  l thaca,  New York,  for  a

perlod of ol lght).y less than glx months.

6,  Dur lng the spr lng senester  o f  1974,  a

perlod extendlng fron January through June of that year,

petlt toner St6venson necelved no compensatlon from

Oeorge Waehlngton Unlverolty. Durlng thle.tfune he

was pald a aalary  of  $11r500.00 by CorneLl  Unlveret ty .

New York State lncome taxes were wlthheld from thls

salary .

7.  Unden the New York law appl lcable to  the

taxatlon of the New York source lnoone of non-roaldenta,

patlt loner Stevcngon wa! nequtred to pay and haa patd

Ncw Yonk State lncome tax 1n tho anount of 3412.35 on

tlrc aalary pald to hlrn by Connell Unlvsrslty ln thc

f l r r t  ha l f  o f  1974.
l i
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FTNDINCS OF FACT

l .  Pe t l t t one rs

were dom1c1l1ar1es of  the

the  taxab le  yea r  1974 .

are  husband and w l fe  who

Dls t r l c t  o f  Co lumbla  fo r

2.  As dom1cl l1ar1es of  the Dls t r lc t  o f

CoLumbla,  they f1 led a Jo lnt  Dls t r lc t  o f  Colunbla tax

neturn for  the year  1974.

3.  Pet l t loner  Stevenson ls  now,  and was

durlng the year 1974 and at al l  other t lmes relevant

to thls caoe, a member of the ful l-t lme faculty at the

Natlonal Law Center of George Washlngton Unlverslty.

4 .  Dur lng the spr lng semester  of  1974,

patlt loner Stevenson was on leave of abeence from

Oeorge Waohlngton Unlverelty 1n order to gerve ag

vlglt ing Profeggor of Law at the Connell Law School,

Cornel l  Unlvcrs l ty ,  I thaca,  New York.

5, Beglnnlng on or about January 15, L97\,

the petlt loners reslded ln Ithaca, New Yorkr for a

per lod of  s l lght ly  less than g1x months.

6.  Dur tng the spr lng semester  of  L974,  a

perlod extendlng fron January through June of that year'

petlt loner St6venson necelved no compensatlon fnon

Oeorge Waohlngton Unlverelty. Durlng th1e.t1ne he

was pald a ealary  of  $11r500.00 by Cornel l  Unlverot ty .

New York State lncome taxes were wlthheld from thls

oal.ary.

7.  Unden tho New York law appl lcable to  the

taxatlon of tbe New York source lnoome of non-rcaldonta'

pcttt loner Stevonson sa6 nequlred to pay and haa patd

Ncr Iork State lncome tax 1n the amount of $412.35 on

thc calary pald to h1m by Connell Unlverglty ln thc

f l ra t  ha l f  o f  1974.
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8 .  Pe t l t l one r  S tevenson  sough t  t o  c red l t

the New York Sbate lncome tax patd by h l rn  for  l9Z4

agalnst  bhe Dls t r lc t  o f  Columbla lncome tax payable

for  1974.  Thls  credl t  was d isarrowed by the Depar tment

of  F lnance and Revenue,  whlch assessed the def lc lency

nor  ln  controvenoy,  cornposed of  the $412.35 credl t

p lus  l n te rea t  f ron  Apr l l  15 ,  ] . 97 j ,  a  sum o f  9436 .05 .

CONCLUSIONS 0F tAl,l

1 .  The Dlet r lc t  o f  Columbla lmposes an tncome

tax upon the taxable lncome of eveny lndlvldual domlclred

ln the Dls t r lc t  on the last  day of  the taxable year .

D .C .  Code  0847 -1551c (s )  ano  47 -1552u (a ) .  As  pe t l r t one rs

were adml t ted ly  domlc l I lar lee of  the Dls t r lc t  o f  co lunbla

dur tng L974,  pet l t loner  Stevensonrs sa l .ary  f rom Cornel l

,was 
subJect to taxatlon under Dlstr lct of CoLunbla law.

See  a l so  D .C .  Code  8947- ] ,557 ,  4T -L557a(a ) ,  and  4Z-1562 .

The only provlslons for credlts agalnet taxes

whlch were ef fect lve ln  the Dlet r lc t  o f  Columbla 1n 1924

are codl f led 8r  D.c.  code 1973r  ggr{7-1557d and \7-L567e,

and are lnappl lcable here.  Sect lon I55Zd(a)  of  T l t le  4?

a1lowe a credlt agalnst plstr lct of Colunbla lndtvldual

lncome tax l1ab1l1ty  only  to  those Dlat r lc t  res ldents nho

are domlcl led elsewhetg and who are subJect to the lncome

tax p:rovlglong of that donlcl le. The Dlstr lct of Co1umbla

tax law dld not then and doee not now pernlt resldents

nho an€ domlc l l lan les of  the Dlet r lc t  to  takc a credl t

agelnst thelr lndlvldual lncome taxes for taxcs patd
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t o  ano the r  s ta te .  The  assessmen t  o f  a  de f l c l ency

was  the re fo re  p rope r  un less ,  as  peb l t l one rs  a rgue '  t he

tax  l aw  depr l ved  them o f  due  p rocess  and  the  r l gh t  t o

t rave l  l nso fa r  as  1 t  resu l ted  1n  Mr .  S tevensonrs  Corne l l

sa lary  belng taxed tw1ce.

3.  We cannot  agree that  the Dls t r lc t  o f

Columbla Incorne and Franchlse Tax Act  o f  1974 depr lved

pet l t loners of  proper ty  wl thout  due process of  law

because 1t fa1Ied to a1low ihem a credlt agalnst lncome

taxes for  lncome taxes pald to  another  s tate.

The Supreme Court long ago upheld the power of a state

to tax a l l  o f  the lncone of  l ts  res ldents,  lnc lud lng

lncome der lved f rom sources outs lde the s tate (Neg

@ v .  O raveg .  300  U .S .  308  (1937 ) ;

v .  s t a te  f ax  comm. ,  285  u . s .  276  (1932 ) ) ,

and to  tax that  por t lon of  a  non-res ldentrg lncorne

earned w1th1n the state (Travls v. @

8 . ,  252  U .S .  50  (1920 )  ) .

The doubLe taxatlon that could thercby regult

wae held not to offend the Due Process Clauge. 8ug!44!eq

Trus t  Co.  v .  V1rs1n1a.  305 U.S.  19  (1938) ;  Sgy .  v .

McCan lees ,  307 U.S.  357 (1939)q  The Supreme Cour t

stated ln $gga v.  McCanlese, gW. at  pp.  367-368, that :

l {hether we regard the rlght of a State' 
to tax as founded on polver over the obJect
taxes,  as declared by Chlef  Just lce Marghal l
1n Li,cllltlgcb v. lir.ryland, I I o through
doml?iffir tai@r over persons

I/ bla nobe thab ai one blne New YorKrc' ga:i  L81"t8 rrcrc sucn
Enat t louble taxatlon would have been nvolclcd undcr the
c l rcumetances of  th le  case.  For  taxobla yoaro pr lon to
January l ,  1961,  I  [on-realdent  o f  Ncr  Tor l r  xas perml t ted
a credlt agalnst New York tax for lncono tox pc1<i to the
non-res ldent  taxpayar te hone stato,  prov lded that  tho
home etate rec lpnocated.  Seo CCH Sta io Tax Rcpor tonr  Ner
York ,  Vq I .  I ,  S15 -335 ,  p .  20L7 ,  Fon  Saxab lo  yee rc
beglnnlng on and aften January 1, 1961, guoh orecl l t
was repealed.
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whose  re la t l onsh lps  a re  the  sou rce  o f
i n tang lb l "e  r l gh ts ;  o r  on  the  bene f l t
and  p ro tec t l on  con fe r red  by  the  tax ln t
sove re lgn ty ,  o r  bo th ,  l t  l s  unden lab le
thag  the  s ta te  o f  do rn l c l l e  1s  no t  dep r l ved ,
by  t he  t axpaye r r s  ac t l v l t l e s  e l sewhe re ,  o f
1 t s  cons t l t u t l ona l  Ju r l sd l c t l on  t o  t ax ,
and consequent ly  that  there are many c l r -
cumstances 1n whlch more than one state may
have Jur lsd lc t lon to  lmpose a tax and
meaEure 1t  by aone or  a l l  o f  the taxpayerro
lntanglb les.

q.  Pet i t loners suggest  that  these ear ly

decls lons are dts t lngulshable because the Suprerne

Court found the necessary due process 1n the abll l ty

of  taxpayers 1n these cases to  appeal  to  the leg ls la ture

for  equl tab le t reatment .  S lnce Congress enacted the

Dlstr lct of Columbla Income and Franchlse Tax Act of

1947 ana c l t lzeng of  the Dls t r lc t  were not  bhen (and

are not now) repreeented 1n Congress, 1t 1s urged

that taxpayers here lacked any adequate procedural

neans of  obta ln lng tax Just lce.

Uh1le ve sympath lze wl th  pet l t lonersr  po lnt  o f

v1ew, we do not  f lnd th ls  d ls t lnct lon to  be const l tu t lon-

a l ly  s lgn l f lcant  ln  l lghb of  o ther  precedente.  The

constltuttonall ty of the Dlstr l .ct of Columbla Income and

Fnanchlee Tax Act has already been upheld agalnot the attack

o f i l t axa t1onw1 thou t rep resen ta t1on .nSeeP@v.

D ls tn l c? 'o f  Co1umb la ,  1 .43  U .S .  App .  D .C .  2OT,  cen t .  den led ,

401  u .s .  909  (1970) .  The  C l r cu l t  Cour t ,  1n  ho ld lng

that  the Act  was const l tu t lonal  even though c l t lzeng of

the Dls t r lc !  had no e lected representat lves ln  Congrooa,

nelled on earl ler authorlt les for^ the proposlt lon that

thoee who choose reeldence 1n the Dlstr lct of Colurnbla hava

volunlarl ly rel lnqulahed thelr r lght to ropresentetlon.
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i i  S lnce  the  power  o f  Congress  bo  l eg l s la te  fo r  t he  D ls t r l c t
t l

i f  1s  es tab t l shed ,  t he  same due  p rocess  s tandards  wh lch
il
l l  app fy  to  s ta te  l eg1s1a t lon  shou ld  app ly  1n  rev lew lng
tl
l l  prov ls lons of  the Dls t r lc t  o f  Columbla Income and
l l z/
l l  F ranch tse  Tax  Ac t . -
ll
i l  f .  A genera l  test  o f  whether  a tax law
tl
l l  

v fo la tes bhe due process c lause was enunclated by the
t l

l l  Sunreme Cour t  s f ror t ly  a f ter  l ts  dec ls lons 1n Cury v .
i l
l l  McCanless and New York ex re l  Cohn v.  Graves.  suDra.
i l -  -

i l

f f  tnat  test  1s whether  the tax "bears f lsca l  re la t lon to
il
l l  nrotect lon,  oppor tunl t lesr  ond benef l ts  g lven by the
tl
l l  s ta ter"  or  1n other  words,  r fwhether  the s tate hae g lven
tl
l l  anytnfng for  whlch l t  can ask return. r '  State of  Wlsconsln
l l -
t t

l l  " .  
J .C-Penney  Co.  '  311  U.S .  435 ,  44 l l  (1940) .

t l
I I

l l  The facts  of  the lngtant  case br lng 1t  wl th ln
t l

l l  tn fs  ru1e.  As dom1c1l1ar1es of  the Dls t r lc t  o f  Columbla
I I
I I

i ;  aurfne l.974, petlt loners enJoyed the protectlon of 1ts

i i  faws and the benef l te  of  tax money spent  ln  the Dls t r lc t .
v
l l  That petlt loner.q also sought and secured econornlc
li
i i  

U"tr"ff t  from the State of New York durlng the eame
l i

l l  nerfoa doeg not change that fact. Under the clrcum-
l i

l j  atances the lmposlt lon of a non-dlscrlnlnatory tax on
l l  

re  by both Junlsd lc t lons yrag
f i  net l t lonersr  New York lncon
lt
f i  not Bo oppresslve and arbltrary as to lnfr lqge constltut lon
tl
l i  l1m1tat1one.  See genera l ly  Lawqe4ce v.  S!€@,
It
! l  gup ra ,  and  Thompson  v .  q$J  o f  C lnc lnna t l . 2  0h1o  S t .  2d
t l

l l  zgz ,  2oB N.E.  za  T\7  (1955) .
t l
tl
tl
t l

ll
l l  here was derlved from personal scrvlces rathen than from
li e' trust or egtate, as yras the case ln the early Supnene
il qgul! precedents clted. } le do not f lnd thls a slgnlf lcant
! l  d lg t lnct ton for  purposes of  the due procesg c lauad.  see
f ,  t t : ren!+ y..Hl+seln r lrx cguir. ,--228 N.tt .  403 (tJ1oc. 1930),
Ir ir l  wh1.ch the Suprcme Llourt of l .Jlsconsln hoLd thct
f l  l f lsconslnr  s tate of  the taxpayerrs  rec ldence,  courd . . .
i i  conctltut lonaLly te.x lncome- derlvecl fron senvlccg
ii  nendered ln Mlnnesota and subJect to tar ln thet
1i ctate .
, i
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6 .  Pe t l t l one rs t  o the r  ma ln  con ten t l on ,  t ha t

the tax 1aw v lo labes the l r  const l tu t lonal  r lght  to  t ravel '

mus t  a l so  be  reJec ted .  A l though  no t  spec1 f1ca l l y  re fe r red

to 1n the Const l tu t lon the r lghL to  t ravel  r run lnhlb l ted by

statutes,  ruLes or  regulat lons whlch unreasonably  burden

or restr lct thls movementtt has been recognlzed as fundamentd.l.

Shap l ro  v .  Tho rnpson .  394  U .s .  518 ,  629  ( f . 959 ) .  As  such ,

penal t les lmposed on the exerc lse of  that  r lght  are

unconetltut lonal unlesg shown to promote a compell lng

etate ln terest .  Shapl ro v .  Thompson.  supra.  On the

basls of thls doctnlne the Supreme Court has ln recent

years gtruck down duratlonal resldency requlrenents for

recelpt  o f  wel fare (Shopl ro v .  Thonpson,  supra) ,  vot lng

p r t v l l egeo  (Dunn  v .  B lums te ln ,  405  U .s .  330  (L972) ) ,  and

nofi-onergency nedlcal care (Mernorlal Hospl9al v. Marlcopa

Coun ty .  415  U .S .  250  ( f 974 )  ) .

The factE of  th ls  case,  however ,  do not  bn lng

1t  wl th ln  the S! ! .o l ro  penal ty  anaI1s1o.  The Dls t r lc t

tax laws have not created a classlf lcatlon whlch dlscrlnl-

nateg agalnst those of t ts domlcl l larlee who leave the

area for part of the tax year. Although petlt lonersl

tr lp rould have been 1e8e ftexpenslvert 1f the Dlstr lct of

Columbla had al lowed a credlt agalnst Dlstr lct of Columbla

taxes for  taxeo pald e lsewhere,  th ls  ext ra 'cxpensc xa!

not a rponaltyrt lmpooed on petlt loners for exerclslng

thelr r lght to tnavel. I t  wee, lnotead, part of a Don-

dlgcrlmlnatory tax lmposed on aIJ. peroone ohooalng to

nalntaln a domlcl le Hlthln the Dlstr lct for the tax yean.
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In  summary,  l re  f lnd that  the Dls t r lc t  o f

Columbla Income and Franchlse Tax Act  o f  19711 d1d not

depr lve the pet l t loners of  due process or  the r lght  to

t rave l  because  l t  f a l l ed  to  a l l ow  them a  c red l t  aga lns t

lncome taxes for  lncome taxes pald to  another  s tate.

We are not  ob11vlous of  the fact  ra lsed by pet l t loners

that  the great  maJor l ty  o f  s tates lmposlng a genera l

lncome tax af ford the l r  dom1c1l1ar1es such a tax credl t .

Leglolatlon modlfylng the tax laws to thls result may

wel l  be desl rab le.  At  lssue here,  however ,  1s not  the

falrness but the constltut lcnall ty of the tax law as

1t  s tands.

ORDER

For the above reaoons,  t t  1s accord lngly
' th1g 

10th day of  Apr l l ,  L978,

ORDERED that petlt loners RusseLl B. Stevenson,

Jr. and Margaret R. Axtel l  are not entlt led to a refund

of the taxes pa1d, and the petlt lon ls hereby dlsnlesed.

Cop lea  to :

Rusce l l  B .  S tevengon ,  J r .
2000  H  S t ree t ,  N .U .
Washlngton,  D.  C.  20052
Petlt loner pro se and
as attorney for
Mangaret  R.  AxteLl

Rlchard.L.  AgugLla,  EBq.
Aset. Corporatlon Counsel
Dls t r lc t  Bul1d1ng
l ' laolr lngbon, D. C. e0004
Attorney for Reoponqent

,  Esq .

Dopartnent of Flnanco & Revenue
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